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PRELLEFI- l ;  The above two arppl icat ior rs  both chal lenge the va l id i ty  o f

the extradit ion agreemernt that wers signed between t lre Republic of South

Africa and the United Sitates o1[ Amerrica on 16 Sep::ember 1999. Both

notices of motion conterin a nuniber of prayers for further and ancri iary

rei ief that are not identical but the ess;ence of ! :oth are the same

Althciugh not consolidai led in trarms of Rule 11 the two cases were set

down to be heard together. l t  ,was erEreed with counsel at the outset that

the two matters would be arg;ued together subject to the right of Mr

Melunskyr to deai in adcit ion wi{.h matters that are un que to the f irst case,

being case 959i04.  l t  v ras a lso argreed that  l  shal l  g i t re  one judgment  only

and, as far as may bie necest3ary, deal separately with matters that

concern r:ase 959104 onlY,

A,fter 3 days of argument wer have not nearl ' , i  reached the end of

the case and it  was postporred for a month wh ch was the earl iest

avai lab le date.  On ther  th i rd  da ' /  Ms Wi l l iams,  who appeared for  the last

two respondents,  be ing the Speakerr  o f  the Nat ion;a l  Assembly and the

Chairperson of  the Nat ional  Courrc i l  o f  Prcv inces ind,cated that  she would

fi le a further set of aff idavits in order to deal with certain points that arose

in the course of argumernt.

When argument resuff l ,ed a month later her application was

opposed by the appficants. Oprpos;ing and replying aff idavits had been

served and f l led before the resumed hearing and I ruled that the aff idavits

would prov is ional ly  be i l l lowed and that  I  wi i l  in  th is  judgment  make known

my final decision on whether the furlher aff idavits wil l  be admitted.

It has always been my view that i t  is in principle desirable that al l
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parties be al lowed eveny reasonable opportunity to lrave their ful l  say in

tr ials as well as in motion procee,Jings. Bering in possession of every fact

that coult j  be of relevance can only assist a court to come to a just

dec is ion.  Fur ther  ev idence shoul ,J  in  generat  on iy  be refused i f  i ts

admiss ion would be an abuse of  the:process or  cau$e unfa i r  pre jud ice to

the opposing par ty-  That  would be in  accordance wi th  the approach

suggested by Coetzee J in Vitorakis v Wolf 1973 (3) SA 928 (W) that

l i t igants should be assisted to g13{ to grips with the issues as inexpensively

and expedit iously as por;sible without enforcing sheer formality.

lrr opposit ion tc the application I was referrerd to the judgment in

Jay's Prctpefties Limitecl v Turgin 1950 (2) SA 694 tW), In that case a

different principle applied: thr: app,l icant f i led a re;plying aff idavit from

which it  became ciear that the deponent to the fourrding aff idavit had no

personal knowledge of the relev'ant facts and that the founding aff idavit

was hearsay. The courrt found that the applicant a,r:cordingly only made

out  a case in  the reply ing af f idav i t  and the appl icat ion was d ismissed for

that  reason.

That principle dr:es not apply in the present case and although the

relevant information could and should have been placed before the court

much earlrer, everybodir had enough i ime to consider the further aff idavits

and to react thereto. Nlo real prrajudice was suffered by the appticants or

any of the other respondents and I rule that the fufiher aff idavits wil l  be

accepted as parl of the record and that the costs thereof as well as for the

"op1;6st i r :n  
for  condonat ion wi l l  be ccrsts  in  the cause

2A
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conciuding the agreemernt  and contend that  the i r  subsequent  ar rest  and

detent ion were accord i r rg ly  un lawfu l  and unconst i t r : t ional  because they

were based on the invalld extradit ion agreement.

It  stands to reason that the extradit ion of a person to a foreign

state constitutes a serious inv'asiot 'r of his basic human rights. l t  is

l ikewise beyond question that ravery Government wclr ld-wide has a val id

and legit imate interest irr havinl; convicted criminals and those suspected

of having committed crimes erxtradited in order to serve their sentences or

to stand tr ial.

The other side of the coin of the r ight of a state to have suspected

or c;onvicted criminals extradite,d to i ts criminal justice system is the

obligation to reciprocate when the other state to an extradit ion treaty f i les

an extradit ion request. Without a systenr of extradlt ion agreements the

ease of movement between countries would make l i fe much easier for

cr imlnals  and make a mockery of  an 'y  cr iminal just ice system. This  resul ts

in ar tension between, on the one) hand the fundamental r ight of an

indi 'uidual and on the cther a ! 'ery val id interest of the state that is of

substantial impoftance to i ts subjects.

The question then arises as to how ihe adjuri ication of a disputed

request for extradit ion shoulJ ber approached in view of the constitut ional

r ights that are involved.

Sect ion 172(J ) (a)  o f  the Corrs t i tu t icn reads:

" (1)  When deciCing a const i tu t ional  mat ter  wi th in  i ts  power a

coutl -
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rnconsistent wit 'r  the constitut ion is invalid to the extent

of  i ts  inconsis terrcY . . . "

Prima facie the provision means that whenever a request for extradit ion is

chal lenged the ent i re  process up to  the f ina l  dec is ion and even the

process of a conclusion of the agreement must be scrutinized and if  i t  is

founrl that any i was not dotted Or any t not crossed, the extradit ion or

perhaps even the agre€)ment must bre found to be invalid irrespective of

the c;onsequences

That  approach would be s imi lar  to  the r ig ld  exc lus ionary ru ie  that

was formu{ated by the l\merican Supreme Court in the matter of Mapp v

Ohio around the middle of  the prev ious century.  l t  became c lear  a imost

immediate ly  that  the ru le  was unworkable and the same cour t  has been

forrnulating exceptions to i t  ever s; ince.

The conclusion ,rf an extradit ion agreement befween two countries

is a long and involved process. The current agreement with the United

State of America has now been in operation for several years and a

nurnber rrf persons ha're probably been extradited in terms of i t .  The

consequences of  inval idat ing that  agreement  now wi l l  be ser ious and may

well be disastrous. l t  is therefcrre a step that should not be taken l ightly

but  never theless must  be taken i1 ' the c i rcumstances so demand.

A poss ib le  a l ternat ive so iut ion would be to  approach the quest ion

in t l re  manner  suggested by the d iscret ionary exc lus ionary ru le  that  is

contained in section 3tt (5) of t l-re C;onstitut ion. The rule deals with the

adnrissibi l i ty of evidenoe that was oi:tained in breach of the constitut ional

r iqhts  of  an accused in  a cr iminal  t r ia t .  The present  enqui ry  is  o f  course

20
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not  ; r  cr in i inat  t r ia l  and the ru le  is  not  d l rect ly  appl icable.  The process is

however, the prelude to an eventual criminal tr ial and there is much to

recommend a s imi lar  approach to  th is ;  pre l iminary procedure.  The in ter im

consi i tu t ion of  1994 d id not  conta in an exc lus ionary ru le  and the quest ion

how unconstitut ionally obtained evlrdence should be deait with, was

considered in several crases, See r3.9, S v Melani 1995 (2) SACR 141

(E); Key v Attorney General Cape F'rovincial Divisian and another 1996

(2)  SACR 113 (CC) aI  11?0 h -  121 b.

The weight of authority farvoured the approach that was ult imately

reflected in section 35 {:5) of the Constitut ion. There is no guide in the

Constitut ion similar to ttre latter provision to assist with the application of

sect ion 172 (1Xa) ,  but  l  f ind much in  the reasoning in  the cases

merr t ioned above to recommend a s imi lar  approach to  the present

enqr"1 i ry .  I  concluder  that  in  making a f ind ing as to  the va l id i ty  or

othenrvise of the agreement, a balance must be struck between on the

one hand the const i iu t ional  r ights  of  the appl icants  and on the other  the

legit imate interest of the state irr having reciprocal r ights and obligations

with other contracting states to ha're convicted or suspected offenders

extradited and that is the approar:h that I prropose to adopt.

' [ 'he 
two relevant statutory provisions for this case are the

foltowing: First ly, se;ct ion 231 of the Constitut ion which deals with

international agreements and which read as fol iows:

" lnternational at l  reements

1.  231 (1)  The negot ia t ing and s ign ing of  a i l  in ternat ional

agreements is  the responsib i l i ty  o f  the Nat ional  Execut ive.

20
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2. An internett ional ag;reement binds the Republic oniy after i t

has been,  approved by resolut ion in  both the Nat ional

Assembl 'y  and the Nat ional  Counci l  o f  Prov inces unless i t  is

an agreenrent referred to in sub-section 3.

3. An interr,at ional aglreement of a technical, administrative or

executive nature c)r an agreement which does not require

either rati f ication or accession, entered into by the Natjonal

Executive, binds the Republic without approval by the

Nat ional  r \ssemblv and the Nat ional  counci l  or  Prov inces,

but  must  be tab led in  the Assembly and the Counci l  w i th in  a

reasonable t ime.

4.  Any in ternat ional  agreerner , t  becomes law in  the Republ ic

when it  is enacted intc, law bry National Legist ion; but a self-

executingt provisicn of an agreement that has been

approved by Par l iament  is  law in  the Republ ic  un less i t  is

rnconsis tent  wj th  the Const i tu t ion or  an Act  o f  Par l iament .

5.  The Republ ic  is  bourrd by in ternat ional  agreements which

were b ind ing on the Republ ic  when th is  const i tu t ion took

effect. "

Only ther f irst four sub-sections : lre relevant for present purposes and I do

not propose to deal furlher with sub-section 5.

lsection 2 (1) to {3) ter, of ther Extradit ion Act 67 of 1962 reads.

' ' (2) Extradit ion Agreements

(1)  The Pres ident  nray on such condi t ions as he or  she

p'1sr1 deem fi l  but subject to the provisions of this Act *

L U
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enter into an agreement with any foreign State

other than a designated State providing for the

surrender  on a rec iprocal  bas is  of  persons

accused rlr convicted of the commission within

the jur isd ic t ion c f  the Republ ic  or  such State or

any terri tory under the sovereignty or

protection of such State, of an extraditable

offenc;e or offences specif ied in such

agreement  and rnay l ikewise agree to  any

amendmr;nt or revocation of such agreement;

ano

designatri  any foreign State for purposes of

section 3 (3) and may at any t ime amend the

condi t ions to  which such designat ion was

subjectecl to or revoke such designation,

No r ;uch agr€rernent  or  des ignat ion or  any amendment

thereof or revocation of the designation shall  be of any

forc,: effect *

(a) unti l  the rati f ication of/or accession to oT

amendment  or  revocat ion of  such agreement

or clesig;nation has been agreed to by

Par l i i lment .

Unlerss prov is ion is  made by the law of  the

l i t l

1 0
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foreigrr State or by the agreement that no

persotl surrender to such State shall ,  unti l  he

has been returned or  had an oppor tuni ty  of

returning to the Republic, be detained or ir ied

in the forr: ign $tate for any offence committed

prior to hts surrender other than the offence in

respect of which extradit ion was sought or an

offence of which he may iawful ly be convicted

on a charge of the offence in respect of which

extracj i t ion was sought or ihat no such person

shall  be so detained or tr ied without the

conselnt of himself or the Minister.

( l i)  bis Notwit l^rstancling the provisions of paragraph (c) of sub-

sect ion (3)  any such agreement  may prov ide that  any person

surrendered to the foreign State in question may with the

consent of the Minis;ter and with a view to his surrender to

another fsrs, ign State be detained in such f irst*mentioned State

for an offence which was committed prior to his surrender to

such Staie and to which the agreennent relates.

(3) ter The Minr;ter shall  as soon as practicable after Parl iament

has agreeci to the rert i f ication of, or accession to, or

amendment or revociatiorr of an agreement or the designation

of a foreign iState give notice thereof in the Gazeite."

I wish to make a few remarks about section 231 of the Constitut ion.

Sub-sect ion 1:  lc lo  not  f i r rd  ern express def in i t ion of  the Nat ional
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Executive in the Constitut i ,rn, but the foltowing provisions provide a clear

enough arrswer:

According to sec;t ion 83 (a) the President is the head of state and

head of  the Nat ionai  Exe, ;u t ive,

Serction 85 (1) prcvides that l the executive authority is vested in

the President anrj in terms of section 85 (2) the President

exercises the exerc,utive eluthority together with the other members

of the Cabinet.

Ap,ad fronr what commcln sense tr; l ls one it  is clear fr i :m these provisions

that  {he FJat ionat  Execut i r re  is  thr= Cabinei  and which is  headed by the

Pres ident .

It  is of interest to note thert the 11 responsibi l i t ies expressly

asr; igned to the Preside,nt in Section )34 {2) do not include the negotiat ion

or sir3ning; of intemational agreemenLts despite the express inclusion of

certain responsibi l i t ies rergarding foreign representatives in sub-section (2)

(h )  and  ( i l t .

l i r iernational agreements are therefore the collective responsibi l i ty

of  the Cabinet  as a whole.  As far  as the prov is ion of  sect ion (2)  (1)  o f  the

Erfradit ion Act 67 of '11]62 that t ire F'resident may enter into agreements

with foreign States may' purpcrrt tcr re€;erve that power and responsibi i i ty to

thr> President to the e><r:lusion of ther Cabinet i t  wou d be in confl ict with

the Constitut ion and would be void.

Srrb-sec'Lions (2 ) and.(IiL

The dist inction betwelen the expression "binds the Republic" in

sub-sections (2) and (l i)  and the wicrds "becomes law in the Republic"

20
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makes i t  c lear  that  sub-sect ions (2)  and (3)  reguiate the in iernat ional

obligationl i  of South Al 'r ica or ari i t  is sometimes put, operate on the

internat ional  p lane.  Sub-sect ion (4)  on the other  hand operates on the

domest ic  level  and deterrmines vvhen in ternat ional  agreements become

binrding orr subjects. The in|:nt ion vrith sub-section (2) is to prevent the

Carbinet from binding thr: country in an ihternational agreement without the

approval of Parl iarnent'

Duqard: lnterngrt ional lar,v. A South African perspective 3'o Ed.

page 61 and 62 expla in$ that  the long delays caused by the cumbersome

process 9f having every international agreement approved by Parl iament

thgt was required by the lrrteri in Constitut ion resulted in the present

arrapgernent  by which " formal"  agreements,  i .e '  those of  a  technica l ,

admlnistrative or executive natur€r anrl those that do not require rati f ication

or accession become b,inding wit lroui: the approval of Parl iament although

they must  be tab led in  Par l ianrent  wi th in  a reasonable t ime.

Both the Constitut iorr arrd t lre Extradit ion Act are si ient on the

que$tion of which treatir:s are subject to rati f ication or accession, but that

is not ttre problem irr the pres;ent case in view of art icle 24 of the

agreement which expressly provides that i t  shall  be subject to rati f ication.

I assume that agreem€rnts t lrat ,are not of a formal nature wil l  invariably

conta in er  s imi lar  Prov is i ' rn '

Sub-section (4)

Elefore 1994 ther  conclus ion of  an in ternat ional  agreement  was the

pil-erogative of the Exer;utive alon,e and the approval of Parl lament was not

requi red.  See e.g,  sect ion 6 of  the prev ious const i tu t ion Act  110 of  1983.

20
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In , : rder  to  become par t  o f  the l  fV lun i r : ipa l  Law and b ind ing on subjects .

horvever, i t  had to be so irrcorport l ted by legislat ive process: Parr

An,rerican World Airlines: lncorEtorated v SA Fire and Accident lnsurance

Company L imi ted 1965 ( :3)  SA 150 (A)  at  161 c.  Thatwas a lso so under

the lnterinrr Constitut ion: Aza[to and Others v President of the Repttbl ic of

Soufir Afi lca 19gO (4) Sl\671 (CC) at 0BB b-c.

Urrder section 231 (3) of t l^re interim Constitut ion the agreement by

Parl iament to the rati f ica,t ion of or accession to such an agreement was

sulTicient for i t  to becr:me par"t of the law of the land provided that

Par l iament  express ly  s :  prov ides and no fur ther  leg is la t ive act ion was

necessary'.

Serction 231 (4J of the Constitr-rt ion marks a return to the pre-1994

posit ion sr.rbject to the efiect of the proviso to the sub-section which I nnust

confeiss I f ind hard to lnders;tanrj.  The proviso seems to contemplate

agreements which haver been iapFrrovr:d by Parl iament for the purposes of

sub-section (2) but har, 'er not (yet) be,en enacted into the law by national

legislat iorr. A "seif-exetlut ing' '  provision that happens to be contained tn

such an agreement  wi l l  then be le iw in  the Republ ic .  The meaning of  that

"strange ; lnimal" as Mr ,Js Jarger for the f irst f ive respondents cal led i t  wil l

be considiered later.

In his well-preSlirred rand very helpful argument on behalf of the

applicants, Mr Hodes €)rnpha$iserl the dif ierence between the two parts of

the sub-:;ection before and rl f ter the Semi-colon and submitted that the

terms "any internationerl agreem€,nt" and "a ..- provision of an agreement"

canrrot be synonymous. He also submitted that had the drafters of the

1 A
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Constitut ion intended tt 'rai entire iniernational agreements rnay be self-

executingl i t  would havrs been easy { 'or them to say "but a self-executing

internat ional  agreement  or  por l ions of  such an agreement  . . . . " .  He

submittecl that i t  is accc,rdingl,y clear that an entire agreement can never

be, sr: l f-executing.

Counsel were ad ldern that the term "self-executing" was taken

over frorn American La'*r and I was handed a host of extracts frorn books,

art icles by American as weil as Scutl 'r  Afr ic:rn academic authors and some

Amer ican judgments on the top ic .  I  f lnd i t  hard to  understand the

excilement among Sr:uth African academic writers about this topic

because of the huge cl i f fererlce betvyeen the Arnerican legal system and

ours and also between the C:onstitut ions of the two countries. For the

same reitson I found it  dif f icr-r i t  1o fol low the arguments of the American

authors.  Our  Conrst i tu t ior r  i r ;  tc ,  a  large extent  model led on the

Cr:nsti tut ion of Canacla anci y€,t I  WaS not referred to any Canadian

authorit ie;s on the topic;. The obvious reason for that would be that there

are no such authorit ies; simply because the concept is of no interest in

Canadiarr  [aw.  What  the term means in  Amer ica can be at  most  o f

academic interest to ut; but I sherl l  nevertheless brief ly consider i t .

l 'he idea of a treaty or part thereof being "self-executing" arose

because of clause 2 of rarl icler Vl of t fre American Constitut ion which reads:

"This constitut i ,cn, ther lar,,rs of the United States that shail  be made

in pursuance t lrereof i lnd al l  treaties made or which shall  be made

under authorit l l  of the Urrited States, shall  be the supreme law of

the land and judgers in every state shall  be bouncj thereby,

1 2
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anything to t ire contri lry in state constitut ions or laws

notwi thstanding."

I am not 1'amil iar with ther America,n Constitut ion or with their legal system

but  had c,ur  Const i tu t ion conta ined a s imr lar  prov is ion the problem would

have beern obvious;  t l re  execut ive,  which has the power to  conciude

international agreemenl.s;, but not to rnake aws, Would be able to by-pass

Parr l iament  by concluding in ternat ional  agreements which would then be

part of "t l ' re Supreme Letl,v of the land".

It  seems that American jurist ls were concerned by ihat very same

Dr,cblem ias a result of which . lustice Marshall  for the f irst t ime raised the

idr:a of self-executing treatier; in, Fbsfer and Elam v tVie/son 27 US (2

PET) 25:i (.1829) as fol lows:

"Our Constitut iorr (art icle Vl clause, 2) declares a treaty to be the

lerw of the lancl. l t  i r ;  cgnsequently to be regarded in cour'rs of

just ice aS equiva lent  to  an act  r : f  the leg is la ture whenever  i t

operates of i tself withrout thrs aid any legislat ive provision. But

rarhen the terms of the treatV stipulation import a contract, when

either of the pait ies engaged to per{orm a part icular act, the treaty

addresses itself io thLr: pol i t ir lal,  not the iudicial department, and

tire legislature nrust exec;ute the contract before i t  can become a

rule of the court."

Itgain subject to rny ignoranc;e of the American systern i t  seems to

me as if  the learned . lusticer hiad seen the problem I have mentioned

above and found a neat w€ry arorrnd it  by dist inguishing treatles that

required rati f ication or some other furlher step before they become

.l ,4
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binding f rom those that  operate of  themselves wi thout  the a id of  any

iegislat iver provision. Llndoubtedly the vast majority of treaties, i f  not al l  of

them, wil l  fal l  into the former certegory,

I , l id not have the t im<l nor t lre fac,i l i t ies to research the views of

American academic writers on the idea of self-executing treaties but

Dugard (l ioc. Cit.) quotes thra view gf one professor Meyers McDougal

expressed in  (1951 )  45 Proceedings of  the Amer ican Society  of

In ternat ional  Law 102,  as fo l lc 'ws:

" . , .  th is  word se l f -exe ' : ru t ing is  essent ia l ly  meaningless and ' , '  the

qr. l icker we drop it  from our \/ocabulary the better for clari ty and

u nderstanding ' "

As an i l lustration I may, refer to t lre fol lcwing definit ion proposed by Parry

and Grant: Encvciopagli!_ll&lonary of IntPrnational Law page 362 to

whic,h Mr de Jager has referred nre:

"r\ treaty can be desc;rib'ed as self-executing if  i ts provisions are

automatical ly rnrithout ieny formal or specif ic act of incorporation by

state authorit ies, paft of the law of the land and enforceable by

nruniciPal courl,s;."

This definit ion tel ls us nothing more lJran that those treaties are pad of the

law wi thout  any legrs ler t ive prov is iorn,  which is  noth ing more than what

Just ice f larshal l  to ld  t ts  in  the p iassa,ge quoted f rom his  judgment  but  we

sti l l  do n,f, t  know what i t  is that '  dist ingtr ishes them from the other run of the

mil l  ireaties.

tlhe South African acirdemic ,ruriters to whom I have been referred

are a lmost  unanimous:  in  the i r  c l isapproval  o f  the idea and they seem to

1 , 5
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agree that  the term is  meaningless and a l rnost  impossib le  to  apply  in  the

context of our legal system. Eiven Mr de .. lager has very fair ly conceded

that the term has a technical meaning which is foreign to our legal system

and that i t  is impossible to giver effect to the intention of the writers of the

Constitui ion by merely attaching therir ordinary meaning to the wor|s

The,ryords are never theless par t  o f  the Const i tu t ion and I  have to  g ive

some meaning to  them. Mr de Jage' r  accord ingly  suggested that  regard

be had to the Afrikaans; text which tr ianslates "a self-executing provision"

with " 'n direk uitvoerbare beperl ing". Mr Hodes incidental ly submitted that

I cannot have regard to the Al 'r iki lans text since only the English version

had been rati f ied by th,e Constitul i ional Court and there is furthermore no

such rule of interpretation as f/ lr  de Jerger rel ied upon'

|  { ind i t  unnece$sary to  make any decis ion on th is  po int  because i f

the Afrikaans text suggests i l  possible interpretation that wouid make

sense of the English teixt I  cern s,3e l lo reason why I should not consider

that  posrs ib i l i ty  in  the same manrrer  in  which I  would consider  an

interpretation that is suggested tr: me in argument. According to Mr de

Jagerr 's argument the Afrikaans; text sul3gests that i f  the agreement

contains provisions that reg;ularte the c,oming into operation of the

agreement, the agreement as such r,vi l l  be "direk uitvoerbaar". He then

submits that art icle 22 (clearlt l  refererrce to art icle 24 is intended) provides

that instruments of rati f ication slral l  be e>lchanged as soon as possible

and that the agreemerrt shall  thereupon "enter into force" by i tself.  He

furlher submits that t l-re legislature r i i  assurne ihat this is intended as a

reference to the r6vpi{6:rs of tlre Corrstitution) contemplates a quick and

/-v
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simpie coming in to operat ion ( " inwerk ingt reding")  that  does not  requi re

enactment  in lo  law by Nat ionai  Lr :g is la t ion and that  the agreement

becomes law in the Republic provided that i t  is not inconsistent with the

Constitut ion or any Act cf Parl l ;rrnrent,

I regretful ly f incl myself unable to agree with his submissions for

the fol lowing reasons.

1. The entry into forr:e (" inwerkingtreding") of the treaty upon the

e;<change of the instruments of rati f ication is nothing more than

tl"re treaty becoming binding on the Republic as contemplated in

sr:ct ion 2 (31) tZ) of t l ' re Constitut ion. l t  is self-evident that from

tl"re South African perspective the instruments of rati f ication wil l  not

be exchanged before the recluired approval by resolution in both

the National Assembly arnd the National Counctl of Provinces.

l- l is argument ignore,s the clear dist inction between the two

processes contempiated in sub-sec,t ions 2 and 4.

2. The accelerated process proposed by him for transforming

the treaty into law wil l  b,: " inconsistent with the Constitut ion" as

contemplated in the :;econd provisrl  to sub-section (4) and wil i  for

t lrat reason not be "lav/ in the Republic".

Mr cie Jerger also subnnitted that no legislat ion is required in order to give

effeat to the provisions of the treaty since the Extradii ion Act and section

41 t:.1) (k) and other provisions of t lre Criminal Procedure Act "cater for

every possible executive step that could or would be undertaken in terms

of the treaty." That is, with respect, putt ing the cart before the horses.

Frorn a reading of the plain rnrorcls of section23l (a) of the Constitut ion i t

1 " 7
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is s inrp iy  not  poss ib le  to  have a s ; ta tute in  terms of  which any number of

interrratiorral agreements can subsecluenll '1 be concluded that wil l  have

the force of  law in  the Republ ic .  V/hat  t l re  p la in  language of  the sub-

section requires iS enactment intO lalv for every new treaty. In my tTis\/

that :fearly means a new ar:t of P,arl iament for every new treaty. I

appreciat€i that i twil l  be a great inoon'venience if  there has to be a new act

passed through Par l iament  for  ev€,ry  in iernat ional  agreement  that  is

concludecl, but that is what the Constitut ion said and that is what needs to

be  done .

I t  was common cause on th ,e papers and a iso dur ing argument

that there was no natronal legislat ion that enacted the present treaty into

law. Mr ,Ce Jager in ferct exprnessly 'Jisavowed any rel iance on the f irst

part ,rf  sub-section (4) trefore the senri-colon and stated that he based his

case on the treaty being seif-executirng, I have already found that to be

not  the ce lse and i t  fo l lows that  both appl icat ions must  succeed,

As far as costs are cc'r ' lcerned it  seems to me that there are some

duplicaticns of parl ies rand thert only the f irst two and also the last 2 of al l

the respc,ndents shoulc j  be l iab le for  costs .  I  d id  not  hear  any argument

on that aspect and any of the patt ies who may differ from my view, is free

to appro;rch me in chamber:; i f  theyr are r l f  the view that my cost order

should be amended.

The order that I make is t lhe f ' : l lowlng:

1. An order is grante<j in ternls of prayer 1 of the noiice of motion.

2. The f lrst, the sec; 'cncf , si;xth and seventh respondents in case

959i2004 (the f irst, :recond, seventh and eighth respondents

1 B
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in case 28|214120'DG) arer to pay the costs of the applicants

including the costs of two counsel in both cases.

3.  The order  is  re ferred to  the Const i tu t ional  Cour t  for

confirmation in terrns of S;ection 172 (2)(a) of the Constitut ion.

[This  orde;rwas subsequent ly ,  on '19 March 2008,  rect i f ied by the delet ion

of paragraph 3 thereof. l

--o0o---
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PREt-LER J: I t  has . just [ :ee,n prointed out to me that there is an

ambiguity in paragraph 1 of the order that I had granted. I propose to

rectify my previous order in terrns of Flule 42 (1)(b).

For purposes of clarity l i  sl 'ralt read out the full terms of the order.

Paragraph 1 of  the order reads as fo l lows

1, l t  is  declerred thei t  the extradi t ion agreement s igned on 16

Sepiemberr 1999 between the Republic of South Africa and

the United Staters cf l\merica published in Government

Gazette 22430 on 29 June 2001, has not been incorporated

10 into the law of South A,frica as a result of the fact that the

requiremernts of section 231 (4) of the Constitution has not

been satisfied and the treaty is accordingly not in force for

the purposes of :;ection 1 of the Extradition Act 67 of 1962.

2. The first, secon,l, r; ixtir and seventh respondents in case

959/2004 (first, second, seventh and eighth respondents in

case 2821412006) are to pa'/ the costs of the appiications

which costs wil l inr:lude the costs of two counsei in both

cases.

3. This order is refr;rred to the Constitutional Court

confirmation in terms of Section 172 (2Xa) of

Constitution.

for

the20
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PRELLER J :

ORDER

1. In terrns of Ruie l '2(1Xb)the previous order is recti f ied by the deletiorr

therein of the referral of the order to the Constitui ional Court for

confirrnation thererof in terrns; of lSection 172(2)(a',1of tlre Constitution

2. THAT the period .fbr any ;aPprlication for leave to appeal against that

order shall  commr3nce to rurr from the date of this order.


