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ITII THE HIGIIT CCIUR]T C}F SOUTf.I AFRIQA
IWITWATERSR AitD TSCAL DwI$tOfit,

CASE t{0: 7728103

In the mafier befireen;

IhIYE ATflU$EMENTS GC

and

Plaintitr

MAHY COLOURS RE$TAU|?ANT |[FlT) LlMlrED
tmdlng a$ PRIMI FIATTI FRANCHISING GOililFAl{Y Defend€nt

REF{}RTAE|E r4jnic,
sF lHrH&EtiT TO oTFtER JttbGE& yESHo_
RfV!,SED;, .1-

----1-:-p

DA rr.-* &r r Jr Lr.cls-.. ** 
t-ffip*.-

JTIDGII'IFNT

GOLDBLATT JI

The plaintiff in this adion entreflad lintcr a written franchise agre€{nern wfth the

defendant in tenns whereuf it granted t,a hlm a ffanchieEto operate a restaursnt

at certain premises in Srssta ,Johanne€butg. The agrcemefit was qongfuded on

the 6n of June ?ffi?..

In tenrrs of the Bgftlemert tfle plaintlflt pedd to tha defendant tte Eurn of RflSO

otl0 plr,rs Rg$ 00o VAT, ThiE was a ftancfrfls€ fee paid putlEuafit to clause g,{ sf
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tha ag.eemerrt $thieh read:

.An irrltialfranctrise fee and VAT ihereon aai recorded in clauee 2-7 shall be pryabla by

tha ffindrise€ to the fianctrissr in eagh upon the exec{.dion sf lhie 4ruement The

frarrcfiise iea shalt be tully egmed b1r thtt franchissr whan Fald ard h sfricfiy non'

refundable.'

Clause 7.1 of the agreement read:

The Fmld.iisor shaff assistthe Fnrndhis€e in the seledisn of a siE forthe AFpflryed

Locgtjon and if necassary, E ssigtthH FnBnctrifiee ln the negn{stlon of a leas€ agreement

In ;gef,Hctlremof. Th€ $eledlon of theApproved Loc*don shall not ue sens'tued ss an

sssumncethatthe&JEinesswillb{rsrrcpeesfuL TlreFnmcfriseeshgllhffieth€Loca$on

forthe Business.'

Clausc 7,5 sf the aEr€ement read:

"NEtrilithatandinganylhingtothaco'ntnrrycorilsinedinthisagttt6mert, iftheFranfiisee

has not conclr.lded a loaee fru the locaih'on 'yvilhin fi (six) raoildts sf the dste of signahrp

of tfrb agreeme4 thc Francfrisor fiEty, lry wdnBn nslios to sucft effefit, cancel thlg

agreernent and rcilain |}1e Franghitge tlae as pFglimfied darnagee."

A leae€ agrg'enpnt wss nqt condudcd nrithin six monfrrs of the signing sf fie

esngement and ttre defrndant Eangall€d tlre agmerneflt on thls basls on the 10fr

sf Dec6mber ?002,
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The p, alntiff for lhe ree$ons eet cut fipnlunder allaged ihat despita the terms *rf

slause z-S of {he agreement the defemdant was obliged to refrmd all or some of

the francfiiee fee Paid to it'

\

The basis for plaintiffs claims are set out ifl pa|ErEfEphs G to 1S sf the partianlars

of claim whbn tesd:

n S. On E p'Fer construdion sff ths fnrnctrise agraerneni tfie obligatlrn ffipoesd

upon the plaintiff inr Elauser ?-15 ilrrareof ulas confftitrnf,l upon the dfrndant,

eltBmativety the pleintiff asslstqd by fie defendartt negstiatlng a leas€

agreernent with thrs proprserJ |ardtord at th6 aFFtuved lecslisn on hrms

. areptabla tothe Fartiee, alternafivety the dsfendant

T, Altemptivelyto feragraph6iabrrve,ttrefollcnadngconstibrtbdirnpl'redaltemativdy

taclt tgrffie al'lernatively corrditiions of the franchise agrcernenl:

7.1 The appoyed lecatloil ums to be suitabla identified F$misEs in a

shopping centne in Gree*n.

7.2 The deffindsnt unurld irfend b the nego'tetion of tha terms of E lease

egreemarrt,betrreen the Frops€d landlsrd and he plaifltiff on terfis

a€ccptnbc to fu plairfiiff end the de'bndant by havittg reg*fil in

Faflicnlff, lo. the rcritar*a stiPulated ln dause 2.6 sf the fiEnfiise

agreemenL
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7.? tn tha went lhat na Pre,mls'as wer€ ayaiisble in ihq Cre#a Shopping

Centte, slbnretively in th6 ,tvent fiat the defendant was nel Ebie to

negotiate the tsrms af a leasra sgre€msntwith fire landlold af the Cr€sta

shoFpiflg celrtrc in tsnilB accept€rble b the defendant it$ €fntemplated

in clEuse ?.F rrnd to Sre prlaintiff, the frenfiise g$r€omeftt{nuld thereby

ha rendered runenfforueErble and the pgrtiesrmufd be obllged to make

restifution cf Per{onn*rfie nHds by aitherFarlV in lerms thrrcsf'

8 ' lntheal tama| ivetarpeftr$rapl tTabove,f f repl* l t t t i f fp|eadsftat i twsstha

trorfinnon Intarrtion cf dre partirss to the fnandrie€ agreement that the terms

pleaded in subpafat]naphs,f"1 |b 7. 3 abolre would conEt'ilrtE part of the oontrEct

corrduded bet$,een tft em.

g. Theierms pleadederbovewareomittedfiomthewrittenfrancfdseagFementby

mistflkEandthepsrlie$accordingly'eignedthetranchiseagresmentlntheaona

fide but miatraken belipf thatfi recn,rded Ue nJe agreement bEtYveen thern.

1 0. In tfie premises, the frarrcfrirle agrerilnent falls ts be rEdified by inEeftirg therein

ffre terms pleaded iin pra!€f {al hereunder.

11. ln bresEh sf ils obltlqtionE ln trfrrnri of the franchise Elgfisclttsfit, ttre defendant

hea faited to negstiata a less{E sf[Eerneni wiUr the landord of the apprwed

pramisee. Albinathrety failsd trn rendera$aistslsF sE pmvided forin dause7.1

therwf snd the ptalntiff hF$ not. at f,ny m€ftFfialtime, besn r| a posltion to

comFly wi61 ig5 ffigatlons "n tem$ of dauEs ?,5 of the franchiBe agrcerilerll
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12_ Ntthfllthfiffinrting thcr tactr Fleaded in Par€grsph lt abane, lha defendanb.

relyiilg trt tha pfo\rfi$ion$ Uf t$aulre 7.S. purport€d to cEncrel ths frand1is6

agreernent on ths basis that tha ptaifiiff ttid not conclude E lease for fia

appruvgd locaton lyffiiil elx monttp sf tfre dEm of eignature therosf'

The plaintiff pleads that

13.'1 theobligati(nlocondudedt6laaseagreemefiturasdependantuponlhe

defendanfs pdor cam1rlianeewih it6 obsgetlonto iderfiry theapproved

Fremises and to negoltiattt a lease betleeen the fnandrlseB 8nd the

landlord in nespec*trer€ofaE.sgt out mong fully he6habove; and/pr

1g.2 perforrrraruB by lhe plairrliff of tE oblifletion imFoaed uFon it hss

becom'e ol9i6cfively irrnpcrs$ibNe. and the plaintiff is extrJ$ed ffim

complianm: ther'eruf ['t.

As a reeultfif ill€ dleisndsnfs brerctr altemet|vdy reFudistion of the franchlee

agreenremt, tha pk$ntitr fias electr*d F cancel safie'

Algmatively, and lby virile of tlre sp€rstion of the tenng of sondiHons pleaded

in psfagraph 7 ahrye, th€ frgrnhls€ agrpgment hss been rendercd

unenforEsHble,

ln etther event ther dafendant ie obtiged to rEFEy to fia pHnffiihe sum of FESE

O0O,OO (induding VAT) Faid by ihe Cf,irfiff b tha dEfendant on sr Ebeut B June

F.4iE

13-

14"

{5.

t6.
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In ihe aftemstiv6 the plaintiff pleaded thattlre prcvisions of dause 7,S constituted

a penafty stlpulation in terms gf Eectlon 3 of the ConvFnt[Onal Penaltie Asf ns.

1F of 196A and that it wEs $ut sf pra'portion ts the prejudicp rufiered by the

defendant as I result of the p'lairrtiffe clefuruft-

Mr. Billls, the $ole memb€f of the plrainttff, gave evidEnca that he wiehecl io

acguire a rrancfiise ts operste a ' Primi Piattf restflurflnt. Afier uarleuE

discus$ions with lhe defendarrt a ,site vyErs ldentified for the restElUfEnt in twE

shoFs to be erEc-ted at ffie efitrence to ttre Cresta Shopping Cente. He then

signed the trancfiise agreennent, Eevfonl *lgning the agreernent he had his

sttomey penrse it. He therreefiar aslced tl'rtc deftndant to make ceilsin changes

br.rt tre defendant, rsprssenterl by Mr Garstfe, told ht-m that he eitfier bok the

agreemeril ae it was or had to leavE it. He than decided ta sign the Egreement,

At the time the agreernent wss signed Mr Sastle shoumd Mr BllliE an uffer to

lssee frsm the Crests maneg,ement but he' and Mr Castla felt thflt they should W

and obtain better brm$, Ar:cordingly Mr Castle waa rnandated to eflter lnto

negciliations with the landlonl to try and rwrdude s lease on mor€ iavourahle

terrns then those inltiel$ offered.

Whil$t tlre negotistione vrere taking pkme Mr Billis and his staff urcrs ohtlgetl in

s
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teffnr ̂ of tfie agrEem6ntto unrlergo enrllain tnaining, hilr Eillis found the training

unpalstable and as e rssult d thie ard his refiJsal to undergs th6 full murse snd

to allor his stEffi to be trainr:d tha relstionship bstuveen him and Mr Cgstle

deterlsrated f,ild a stage uras reacfied wfien Mr caefle refused to spealt to him.

Hy Sepgrnber 1002 the pertirls u,€re deeliing with eactr dher througn fteir then

attorneys and on 29 octobar aqoalfia defendarrfs attomey lrrrots a letter

remrdinE his diente vErsion sf events and ftr whlcfr the follmdng staternent

appeaflart ar paffUrapfi 4.L11 . *lt is youn client's respqnsibilify to ftnalise the

lease- He hEs been ably assisted in retFrd theleio by our dient In terms sf

cfause 7 i sfthe francfrise ag1reemefit."

nccardlng to Mr Biltis he then trted to get, into toudt with the leiling agents for

the Cresta $hopping Cerrtre narnely a lUlr tlteenelemp and a Mrs Gerda Burger.

Mr Steenelemp did not retulTl his tralls and Mrs Burger informed him that she

was only preparcd to deal with the frdiftdhisor. He, sc€odingly, rrms urrable to

- negotiate a lease. He wae ln any erreril uncertain about whetlrer lhe agreement

nnas going to corrtinue beurus€ ,0f the dlsprde about the training and ulas

therefiore reluctarrt to cornmit the pterintiff t'o a lease unles$ there could be

cerEalnty abaut thE restauranil, openlng.

Mrs Br$gergavs Srridence and conrfinrncl that she had told Mr Billic tflEt eha ufas

t - ! 0 0  r  u i l g F-4BE
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dealir g with the ftandrisor. l$h6 ho$rttver undef gros$elclmlndion csnceded

that if she had been told thd tulr Cestte was no longer acting for the plalntiff she

rilould have bEen preFared to rnegotitate uritln Mr Blllis- Stm atso said the landlord

rnf,g arDdous to conslude a lease ftrd cn flhe right terrns YTould haw cenduded

a lease.

Mr Casne gave evidence llor th,e defendarrt. He *Eid he deslt wtth Mr

$teenel€rnp ild Mrs Burger trrd tlrat Ine was tryiftg to get thE landlord to make

a substgfltial capibl eontriultion in resipe{* of irnprovemefits to the slte- ln the

mgin his evldenee accorded ruith the evidernce ef Mr Billis s€ve ffiat they diffured

eboutthe d6pr.rte retatingtoure.training anrtl aetorrrfieffrerMrBillietsiledto keep

an appointmentwith the teiling agart- ll'treee disputea, horrrcver' are not rnaterial

in regard tc the issues to be tlecided ht me. Mr Csstle said thEt srfier he and Mr

Bitlis statted arguing he did not pnrceed f;rtherwith the negotiatlons reteting to

the leese, He, hotuever, did ncn dro anything to ptl$tent the piainttff from

continulng yvifi the negotiatlions amd concluding a lease. ln this regard hiE

- erridence rruas Eubstantiated by Mr':S BrrEer who said thEt Mr Castle ot no *tage

irrfonned herthat she urf,s nrilto degl'wltft Mr tsillie'

In relagon to the preiudlce sustained lry the defiErdant due t0 frte cgneelldion sf

the agreotilent Mr CEsfle Bverrtd ilhst the defandant had suffered serisus

tinandal loss and pdential loss. He ffrid iltst he hsd epeflt s considerable
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amq-fit of tirne and money irr comiing 1lronn Cape Toun to Johannesbug t'o deal

with the t€rfilng agent and the arcfritest. Frurther he Eaid thattre defendant had

expended money tn providing the tralning facllity for lhe plaintiff and its $taff.

Finally and most irnportently'the defendantwould have eamed, according to hirn,

e minlmum of R4O 000 a mronfrr ilr royalttes had the plalntiff started to operde

e restaumnt aa conbmplated in 1fie agrcernent. Thus even lf the defendant

could find ansther francfiisee il rrould have lost six months tnadlng worth gt lEast

R240 0O 0 to it.

I now tum to consider wlretlrer fie plaintiff hss sumeeded in proving the fac'ts

nece$sflry to support the allegations made by r1 in its partiarlEr$ gf clairn, In

regard to ilre aftegation mntrined in pare,gnaph 6 of the paltieufarc of daim that

the obligatlon conteined iri clarr* 7.fi rrras condltlanal oh a leage b*itg

negdiEted I cannot undenEtend the hasis for this condnrction of the elause-

The very obligation contrairud in llhE cfasa ie to condude a lease and thus it

cannot be salff that thie obllgation' is rnnditional upon ihe plaintiff conduding a

leese. Thie arEument is entirely circular iand dseE nst hffir lsgicEl analysis.

ln regard to th alleged irnplied or teoit lerrns ef the agleenreflt listed ln

pamgraph 7 of ttre particulare of daim no reasons coulcl be dvanced wfry it um+

necesEary to import tFse te,rms into the Hgrcement Especlally in the llght of the

fa€il &at the agreement In clauee ll-3 tpecifically recordod ilrat "This agteement

FPOt.ll-
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cgn$jutes the entire agt€enBnt belnileen ihe partiss."

In regard to .tlre allegation thEt the agreement telt to be rcs{lfied ( vide

paragraphs fi I and t0 of fte particulars of claim) the plaintiff mnc'eded thatthe

fasts alleged had nst been Froved.

In regard to the allegation that It hertame "objedlvely impo*ibleu to eonclude g

tease, The euidence of n rE Burger made it clear that in fact the owner sf the

preffihes was genuinely anxious to oondude a lease for the prErfllses on

reasonable terms, In any event rt geems to me thet the plalntitr ln terms of

clEuse ?.5 bsle the rish df it becoming impOesibfe to eo'nclude A lease,

ln regard to the question of wfrethenilre penelty stiputation wae out gf proportion

to the prejudice sufferEd by the deftnrlant es a re€ult sf plsintitrs defEult I arn

catisfied thatttre evidencs gf Mr Gastle establis*ted thflt the gefendartt srrffered

oonslderrable prejudice as a result of 'the dsfault by tlE plaintiff. The loss of

-royalties alone wuuld be proportionHte to tl|B penalffet sustaind by the plaintifi.

I amrdingly malre the follsrrlng orden

Plainfiffs cldms are dlsmiss€d wiUt costs,,

10
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